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J U D G M E N T 

 

1. This is a petition filed U/S 125 of the Code of Criminal Procedure, 

1973 (hereafter referred as CrPC). 

2. The 1st party case is that the 2nd party married the 1st party in 

March 1997 according to Hindu rites and rituals. Thereafter both of 

them started to live in the house of the 2nd party as husband and 

wife. However after staying happily for sometime the 2nd party 



started to fight with the 1st party for trivial issues and also started 

to torture her. Moreover the 2nd party demanded the 1st party to 

bring money from her father’s house. Out of fear the 1st party 

brought Rs. 12000/- from her father’s house and gave it to the 2nd 

party in the month of August, 1997. However, the 2nd party spent 

the money on his drinking and again demanded the 1st party to 

bring money from her father’s house for the purpose of starting a 

business. But when the 1st party refused to bring money the 2nd 

party started to torture her physically.  

3. In the mean time, amidst the tortures the 1st party gave birth to her 

first child named Bhargavjyoti Das, presently aged 14 years and 

thereafter, to her second child named Dipankar Das presently 11 

years of age. The 1st party further stated that the 2nd party has not 

borne any expenses at the time of birth of both the child; it was all 

borne by her father. Presently both the children are of school going 

age but the 2nd party does not give any expenses for their 

maintenance. The 1st party is somehow managing the expenses of 

herself and her two children by taking help from her father. The 2nd 

party even though he is earning money but he does not spent a 

single rupee for the maintenance of the 1st party and his two 

children.  

4. However on 2.09.2011 the 2nd party came home drinking and 

started to argue with the 1st party for no reason and thereafter 

started to torture the 1st party and his two children physically and 

finally drove them out of his house. Finding no other way the 1st 

party along with her two children went to her father’s house and till 

now she is residing at her father’s house along with her two 

children. Neither the 2nd party had come to asked for the 1st party 

and his two children nor has he had provided any expenses to them 

till date. The 1st party has also stated that the 2nd party is a healthy 

person and earns Rs. 25,000/- pm by working as a carpenter. 



Further the 2nd party also gets money from cultivation sources and 

by receiving rents from his own room which he has given on rent. 

5. The 1st party has therefore prayed to pass an order for maintenance 

allowance at the rate of Rs. 5000/- (rupees five thousand only) per 

month for herself and her two minor sons. 

6. The 2nd party in his written statement had totally denied the 

allegations of the 1st party. He has stated in his written statement 

that the 1st party had filed this case only to cause mental 

harassment to him. Although the 2nd party has admitted that he had 

married the 1st party in 1997 but he had stated that since his health 

condition is not good he along with 1st party and his two children 

stay in his sister’s house who takes care of his family. Further the 

2nd party had stated that his sister had only admitted his two sons 

in school and looks after their expenses also. The 2nd party also 

stated that he never worked in Borjuli Tea Estate and stayed there. 

He stays in Dadhora Bhortok. The 2nd party also stated that he is 

not working as a carpenter and also he does not earn Rs. 25,000/- 

pm. Neither he gets rents from rented accommodation nor does he 

get money from cultivation. The 2nd party has also that he is 

physically unwell and is suffering from epilepsy due to which he 

gets fainted frequently. Moreover due to financial difficulties the 2nd 

party is not being able to undergo treatment for his sickness. The 

2nd party further alleged that due to his sickness only the 1st party 

had left him along with her two sons and had been staying at her 

father’s house till now.  

7. The 2nd party has also submitted his medical document along with 

his written statement. The 2nd party further states that the mother 

of the 1st party was a permanent labour in a tea garden and after 

the death of her mother in order to get her mother’s job the 1st 

party had left the 2nd party who had been suffering from physical 

illness. The 2nd party also alleges that the 1st party is living at her 

father’s house at her own sweet will since she is working in the tea 



garden. The 2nd party further claims that the nearby relation of the 

1st party had been provoking the 1st party to file this case against 

the 2nd party in order to harass him. The 1st party had not only filed 

this present case against the 2nd party but she had also filed case 

against the 2nd party under section 498-A IPC so as to torture him 

mentally as a result of which the 2nd party is going through a 

serious mental and physical illness. Neither the 1st party is 

supporting nor taking care of the 2nd party who is suffering from 

illness. The 2nd party further stated that the 1st party is earning 

properly as a result of which she is maintaining herself and her two 

sons who are studying in English medium school. The 2nd party also 

stated that due to his physical illness the doctor has advised him to 

take rest due to which all his expenses are borne by his sister as 

such the claim of the 1st party that the 2nd party is earning Rs.25, 

000/- pm is totally false and created. Neither the 2nd has given any 

accommodation on rent nor has any land for cultivation. 

8. The 2nd party also vehemently denied that he had ever claimed any 

dowry from the 1st party. As such the question of the 1st party to 

give him Rs.12000/- also does not come in question. The 2nd party 

also denies that he drinks and he had ever assaulted the 1st party 

and his sons physically. Lastly the 2nd party has stated that if the 

1st party along with her sons returns to the house of the 2nd party 

then the sister of the 1st party will borne the expenses of the 1st 

party and her sons. Therefore as such the 1st party is not entitled to 

get maintenance and her prayer for maintenance should be 

dismissed. 

9.  The petitioner has examined as many as 2 PWs including herself. The 

opposite party has not adduced any evidence although several 

opportunities were given to them to adduce it. 

10. Upon perusal of the case record and the submission made by 

the Learned Counsels I am framing the following points of 



determination for the sake of proper adjudication of the present 

case ,- 

 

(i.) Whether the petitioner is entitled to maintenance 

allowance for herself and her two minor sons?   

(ii.) If yes, what should be the quantum of maintenance? 

 

DISCUSSION, DECISION AND REASONS FOR THE 

DECISION: 

11. Now let me discuss the materials on record and try to arrive 

at a definite finding as regards the point for determination. 

12. With regard to point of determination no (i.) the first thing I 

would like to state that the 2nd party has admitted in his written 

statement that the 1st party is his wife and two sons were born out 

of their wedlock. But the 2nd party has only resisted the claim of the 

1st party for maintenance only on the ground that the 1st party had 

left him without any justified grounds. Thus, in order to dispose of 

the case at hand my only quest would be first to find out whether 

the 1st party refused to live with the 2nd party without sufficient 

cause. 

 

13. PW 1, Smt Rakhi Das who is the 1st party has stated in her 

evidence that she got socially married to the 2nd party in 1997 and 

thereafter they started to live as husband and wife as a result of 

which they have two sons. She further stated that her eldest son 

Bhargavjyoti Das is presently aged 15 years and is studying in class 

8th and her younger son Dipankar Das is presently aged 11 years 

and is studying in 6th standard. The 1st party also stated that she 

and the 2nd party stayed happily for four years after their marriage 

however thereafter the 2nd party ask her to bring money from her 



father’s house. Since the 1st party was unable to fulfill the demand 

of the 2nd party he started to torture her physically and also drove 

her out of the house. She also stated that almost 3-4 years back 

she along with her sons came to live in her father’s house because 

the 2nd party didn’t give her any expenses for herself and for the 

education of her sons. She also stated that the 2nd party neither 

came to ask for her and her sons nor had he given any kind of 

maintenance to them. All her expenses are borne by her brother. 

She further states that the 2nd party is working as a mason and is 

earning Rs 25,000/- pm. As such she had filed this case claiming 

Rs.5,000/- each for herself and her two sons. In her cross 

examination PW 1 had stated that 2nd party is not working in Borjuli 

Tea Estate. Her brother is only working there. She also stated that 

when the 2nd party demanded money from her she did not file any 

case against him. PW 1 stated in the cross examination that her 

eldest son is studying in English medium school and her younger 

son is in Assamese medium school. She denied that the 2nd party is 

suffering from epilepsy and is undergoing treatment in Tezpur 

Mental Hospital. She accepted in her cross examination that she 

had filed a case under section 498-A IPC against her 2nd party and 

also that he was arrested in connection with the said case. PW 1 

had also accepted that she knew that the 2nd party suffered an 

epilepsy attack while he was in jail as a result of which he had to 

undergo treatment in the jail and the jail doctor had advised him for 

a better treatment. However she denied that the jail doctor had 

advised the 2nd party not to work. She had outwardly denied the 

fact suggested by the Counsel of the 2nd party that she was never 

tortured by him. PW 1 had also denied that the 2nd party does not 

have income and that the sister of the 2nd party provided 

maintenance to them. She further denied that the 2nd party is 

incapable of earning. 



14. PW 2, Smt Draupadi Tanti had stated in her evidence that the 

2nd party is her uncle and the marriage between the 1st party and 

2nd party took place sixteen years back. She further stated that the 

2nd party has been demanding the 1st party to bring money from her 

father’s house around 4-5 years and when the 1st party could not 

bring money from her father’s house the 2nd party starred to torture 

her physically. PW 2 also stated that the 1st party has two sons who 

are presently studying in school however the 2nd party does not 

provide any maintenance for them. She also stated that the 1st 

party along with her children had been staying in her father’s house 

for almost 3-4 years and all the expenses of her children are being 

borne by her mother’s family. In her cross examination PW 2 stated 

that the 2nd party is her distant uncle and she had been staying in 

his house and also admitted that she knows that the 2nd party 

suffered from epilepsy.   

18.  On perusal of all the evidences on record, I am of the considered 

view that it appears that the 1st party did not leave her matrimonial 

house voluntarily. PW1 i.e., the 1st party itself has stated that the 2nd 

party started to torture her mentally and physically after about four 

years of her marriage although both of them prior to that stayed as 

a happy couple. She has further stated that the 2nd party under the 

influence of liquor tortured her as well as her sons. As such before 

giving my view on this point I want to discuss Sec 114 of the 

Indian Evidence Act, 1872 which provides that “The Court may 

presume the existence of any fact which it thinks likely to 

have happened, regard being had to the common course of 

natural event, human conduct and public and private 

business in their relation to the facts of the particular case.”  

This section gives absolute discretion to the Court to presume the 

existence of certain facts in a manner specified therein. Whenever 

the presumption is drawn, the duty of producing evidence to the 



contra is cast on the party who is subjected to the rigour of that 

presumption.  Coming to the facts of this case, I am of the 

considered view that the 1st party along with her two sons had left 

the house of the 2nd party due to the torture committed by the 2nd 

party on them since no married woman will, without any valid and 

justified reason leave her matrimonial house. Further it is 

undisputed fact that the 1st party and the 2nd party got married 16 

years back and they cohabited for a substantial long time.  

Therefore, it is difficult to believe that, after spending a substance 

period in her matrimonial house, the 1st party would leave the 

house of the 2nd party without any strong reason. Further the 2nd 

party has also not adduced any evidence to disprove the allegation 

of torture against him by the 1st party. Also the evidence of PW 2 

strengthened the allegations of torture on the 1st party by the 2nd party. 

Further the fact that it is admitted by the 2nd party in his written 

statement that the 1st party had filed a case under Section 498-A IPC 

against him shows that there must have been some kind of torture by 

the 2nd party upon the 1st party since he has not been able to give any 

evidence to rebut the allegation of the 1st party and to show that the 1st 

party has unnecessarily filed the case against him. 

19.  Further the fact that the 2nd party has taken plea of epilepsy in his 

written statement does not itself discharge the 2nd party from fulfilling 

his duties i.e., maintaining his wife and his children as he has not given 

any supporting medical documents advising that he is unhealthy to 

work. The 2nd party neither gave any evidence to support his sickness 

nor has he given any medical documents declaring him unfit to work. It 

is true that the 1st party had admitted in her evidence that the 2nd party 

had an attack of epilepsy while he was in jail. But the question comes 

whether the 2nd party was maintaining his family prior to the period 



when he was not in jail. The 2nd party had himself admitted in his written 

statement that his sister was maintaining his family. All this shows that 

the 2nd party never took the responsibility to maintain his family and was 

always dependent on his sister.  

20.  In view of what have been discussed above, I am of the considered 

opinion that the 1st party is entitled for monthly allowance for her and 

her two children from the 2nd party. 

As such issue no (i.) is decided in favour of the 1st party. 

21.  With regard to point of determination no (ii.) the 1st party has 

stated in her evidence that she is not working and she has no 

independent income to maintain herself and her two sons. All her 

expenses are borne by her brother who is working in Borjuli Tea 

Estate Garden. Although the 2nd party has claimed in his written 

statement that the 1st party is earning but he has failed to adduced 

any evidence to prove the same. On the other hand although 1st 

party had stated that the 2nd party is working as a mason and has 

earning from his land together amounting to Rs. 25,000/- pm but 

there is no documentary evidence to show exact monthly earnings 

of the 2nd party so as to substantiate the claim of the 1st party. 

Hence, considering the facts and circumstances of the case together 

with the evidences of the 1st party and her witness, this court is of 

the considered opinion that, the ends of justice would be met, if the 

2nd party is directed to make a monthly allowance of Rs 2,000/- 

(Rupees two thousand only) for the maintenance of the 1st party 

and Rs. 1,500/-(Rupees one thousand five hundred only) each for 

maintenance of his two minor sons keeping in account the present 

market values of the essential commodities.  

Accordingly point of determination no (ii) is decided in favour of 

1st party.  



ORDER 

22. Considering the entire facts and circumstances of the case as 

a whole, this Court is of the opinion that for the ends of justice the 

2nd party is directed to make a monthly allowance of Rs 5000/- (Rs. 

2000 for the 1st party and Rs 1500/- each for the two minor 

children). The said amount shall be payable from the date of this 

order. 

 

23.  Accordingly this case stands disposed off on contest. 

        

Given under my hand and the seal of this court on this the 

11th day of November, 2014. 

 

 

 

        Ms. Meenakshi Sarmah 

Judicial Magistrate First Class, 

 Sonitpur, Tezpur. 

 

 

 

 

 

 

 

 

 

 



 

 

 

APPENDIX 

PETITIONER WITNESS 

1.) SMT RAKHI DAS 

2.) SMT DRUPADI TANTI 

OPPOSITE PARTY WITNESS 

NONE 

PETITIONER EXHIBITS 

NONE 

OPPOSITE PARTY EXHIBITS 

NONE 

COURT WITNESS 

NONE 

COURT EXHIBITS 

NONE 

 

 

 

Ms Meenakshi Sarmah 

Judicial Magistrate First Class  

Sonitpur, Tezpur 


